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Def endant Sylvia Saad, M D., appeals fromthe trial court’s
granting of plaintiffs’ notion for newtrial followng a jury
verdict in favor of defendant in an action alleging nedical

mal practice. For the reasons which follow, we affirm



PROCEDURAL BACKGROUND

By conplaint filed April 16, 1997, plaintiffs Martie L
Maher and Shel don Raynond Russel |l sought to recover damages from
def endant and other parties for nedical nal practice and | oss of
consortiumarising frommedi cal treatnent rendered to Mher
Al'l other defendants were di sm ssed or awarded sunmary judgnent.

Trial proceeded agai nst defendant on Novenber 30, 1998. On
Decenber 17, 1998, the jury returned a verdict in favor of
def endant, and judgnent was entered accordingly.

Plaintiffs subsequently filed a notion for new trial, and
on February 10, 1999, the trial court granted plaintiffs’
nmotion. It concluded the following errors prevented plaintiffs
fromreceiving a fair trial: (1) it had inproperly instructed
the jury on “alternative nmethods of diagnosis and treatnent”
(BAJI No. 6.03); (2) defense counsel had submtted to the jury
an unredacted letter froma defense expert in violation of a
stipulation and order directing that a portion of the letter
referenci ng defendant’s standard of care be redacted; and (3) by
referring to plaintiffs’ expert witness as a “hired gun,”
def ense counsel had violated a stipulation suggested by the
court by which the parties agreed not to inquire of expert
Wi t nesses regardi ng how much noney they were paid for their tine
and experti se.

The trial court thereafter denied defendant’s notion for
reconsi deration. Defendant tinely filed this appeal fromthe

trial court’s grant of the notion for newtrial.



On appeal, defendant argues the trial court erroneously
granted the notion for newtrial for the follow ng reasons: (1)
the trial court ruled on the notion w thout first exam ning the
“entire cause” (Cal. Const., art. 16, 8§ 13); (2) the trial court
did not err by instructing the jury on “alternative nethods of
di agnosis and treatnent” (BAJI No. 6.03); (3) defense counsel
did not inproperly submt into evidence the expert wtness’
unredacted letter; and (4) defense counsel’s reference to
plaintiffs’ expert witness as a “hired gun” did not violate the
court-requested stipulation.

We conclude (1) the record does not denonstrate the trial
court failed to consider the “entire cause” when it ruled on the
notion for newtrial; and (2) the trial court did not abuse its
di scretion granting a new trial based on the erroneous reading
of BAJI No. 6.03 to the jury. Because we affirmthe tria
court’s order on these grounds, we need not address defendant’s
ot her assertions of error.

FACTS

Def endant began treating then 37-year-old Maher for
duodenal ul cer disease in Novenber 1995. According to
def endant’ s counsel, “[a] duodenal ulcer is caused by the
erosion of the healthy mucosa or surface of the duodenum by
di gestive juices. [The duodenumis the beginning portion of the
smal |l intestine, extending fromthe | ower end of the stonmach to
the jejunum (Webster’s Il New Riverside University Dict.

(1988) p. 410.)] The eroded area is painful, can bl eed



copiously, and in some cases will perforate through to the
outside of the digestive tract.”

Maher had a |long history of peptic ulcer disease. This
brought on nunerous, and at tines, daily episodes of
gastroi ntestinal bl eeding, pain, nausea and vom ting, including
vom ting blood. Medication and a prior surgery to renedy the
probl em had failed. Defendant thus recommended Maher undergo an
“antrectony, with probable Billroth Il reconstruction . ”

An antrectony is the “[r]enoval of the antrum (distal [or
| ower] half) of the stomach . . . .” (Stedman’s Medical Dict.
(24th ed. 1982) p. 93.) Defendant’s counsel further explains:
“The Billroth Il procedure is a surgical nmeans of bypassing a
recurrent ulcer in the upper digestive tract. The surgery
i nvol ves the renoval of the distal [lower] portion [of] the
stomach and that portion of the duodenum containing the ulcer
| f the duodenal stunp [the portion of the duodenum not renoved]
can be nobilized to reach the transected portion of the stomach,
the two are attached (anastonpbsed) end-to-end (Billroth I.)
O herwi se, the transected portion of the duodenumis closed into
a stunp, and the distal portion of the resected stomach is
attached directly to the jejunum (Billroth I1).”

On Novenber 27, 1995, defendant perfornmed an antrectony and
Billroth Il procedure on Maher at the Feather River Hospital in
Paradi se, California. During the operation, defendant |ocated a

previously identified stricture, i.e., a narrow ng, inside the



first portion of the duodenumslightly beyond the ulcer site.l
The stricture was roughly in the shape of a doughnut, and |eft
an openi ng i nside the duodenum of | ess than one centineter in

di aneter, |arge enough, according to one of defendant’s experts,
to drain whatever may be behind it so |ong as the opening did
not get any snaller.

Def endant believed she could not excise the duodenum bel ow
the stricture because that part of the duodenumis too closely
associated with the blood fl ow and wor ki ngs of the pancreas.

She al so believed it would not be good to cut above the
stricture, as the stricture could continue narrow ng and
ultimately block all flows of bile and pancreatic juices from
behind it. This could result in an overgrowh of bacteria in
t he duodenal stunp and further infections, as well as the
creation of pressure, a condition known as a blind | oop
syndronme, that could bl ow out the stunp’ s closure.

Def endant decided to make a lateral cut on the front of the
duodenum above the stricture. Then she made a | ongitudi nal cut
down through the stricture. She then closed this “T" incision
ina “single ellipse,” resulting in the severed ends of the
stricture being included in the suture line used to close the

duodenal stunp. Defendant then renoved Maher’s | ower stomach

1 A stricture is “an abnormal narrowi ng of a duct or
passage.” (Webster’s Il New Riverside University Dict., supra
p. 1147.) A stricture is usually caused by contraction of scar
ti ssue or deposits of other abnormal tissue. (Stedman’s Medi cal
Dict., supra, p. 1351.)



and first portion of her duodenum and connected Maher’s
remai ni ng stomach to her jejunum

Def endant believed cutting through the stricture and
including the stricture in the stunp’s suture |ine would stop
the stricture fromclosing into an obstruction, prevent pooling
of bodily fluids between the stricture and the end of the
duodenal stunp, and prevent other |ong-term adverse effects.

Maher’ s post-operative recovery went well, and she was
di scharged on Decenber 4, 1995.

Shortly thereafter, Maher began suffering recurrent
vom ting and abdomi nal pain, and was readmtted to the hospital
on January 17, 1996. On January 18, 1996, defendant perforned
an exploratory | aparotomy and drained infected fluid from
Maher’ s abdom nal cavity. Defendant found no evidence of a |eak
from Maher’s digestive tract where the Billroth Il had been
performed. During this surgery, Maher suffered a cardi ac
arrest, but was successfully revived.

By January of 1996, Maher’s wound fromthe incision was
| eaking “bilious” fluid, and was beginning to forminto a
fistula. Defendant again surgically explored Maher’s abdonmen on
January 24, 1996, and this tinme discovered a leak in the suture
line of Maher’s duodenal stunp that had been sewn cl osed as part
of the Billroth Il procedure. Defendant inserted a tube into
the stunp and sutured the duodenal wall around the tube. She
al so inserted drains around the duodenum

Not wi t hst andi ng t hese neasures, the duodenal stunp

continued to |l eak. To prevent additional drainage fromthe



stunp into Maher’s abdom nal cavity, defendant on February 1
1996, created a w de opening or wound in Maher’s skin (a
fistula) that would allow the stunp to drain outside the body.

Despite these efforts, Maher continued to suffer nausea,
vomting, malnutrition, renal failure, and internal infections,
anong ot her problens. The fistula also continued to drain and
not close on its own. As a result, defendant transferred Maher
to the University of California, Davis, Medical Center in
Sacranento for care. Maher was treated and rel eased, but
significant problenms continued, necessitating further hospital
adm ssions. U tinmately, on August 9, 1996, Dr. Bruce M Wl fe
at U C. Davis Medical Center performed surgery resulting in the
successful closure of the | eaki ng duodenal stunmp and the | eaking
fistula. Maher, however, continued to suffer serious health
probl ens.

Maher and her husband, plaintiff Russell, filed this action
agai nst defendant. Plaintiffs in particular alleged defendant
commtted nmal practice by the manner in which defendant closed
t he duodenal stunp. Plaintiffs sought a total of $1,056,231 in
general and special damages and | ost wages. Plaintiffs
submtted no damage figure for the alleged | oss of consortium
Following trial, the jury returned a verdict in favor of
defendant by a vote of 11-1. The trial court thereafter granted
plaintiffs’” notion for newtrial, which defendant now chal | enges

here.



DI SCUSSI ON
I
St andard of Review

“On appeal froman order granting a newtrial the order
shall be affirmed if it should have been granted upon any ground
stated in the notion, whether or not specified in the order or
specification of reasons . . . .” (Code Gv. Proc., 8 657.)

“On appeal froman order granting a new trial, the sole question
is whether the trial court abused its discretion. This court
makes all presunptions in favor of the order as against the
verdict, and this court will reverse only if manifest abuse of

di scretion is shown.” (Caldwell v. Paranmount Unified School
Dist. (1995) 41 Cal.App.4th 189, 205, quoting Hand El ectronics,
Inc. v. Snow ine Joint Unified School Dist. (1994) 21

Cal . App. 4th 862, 871, citations omtted.)

Al t hough generally a new trial order will be affirmed if it
shoul d have been granted on any ground stated in the notice of
intention, where “a trial court in granting a new trial based
its order exclusively upon an erroneous concept of |ega
principles applicable to the cause, its order will be reversed.”
(Conner v. Southern Pacific Co. (1952) 38 Cal.2d 633, 637.)

I
Trial Court’s Exami nation of “Entire Cause”

Def endant initially clains the trial court abused its

di scretion by ruling on the notion for new trial wthout

exam ning the whole record, in violation of the state



constitution.2 Because the trial record had only been partially
transcri bed when the court heard the notion, defendant argues
the trial court could not have exam ned the “entire cause,” as
constitutionally required, before ruling on the notion. W

di sagr ee.

The authority cited by defendant explains why we disagree
with defendant’s argunment: “This [constitutional] provision is
alimtation on the power of the trial court, but when that
court has acted and granted a new trial, we nust presune that
the trial court did consider the whole record and deci ded t hat
it had conmtted prejudicial error, and unless an inspection of
the record convinces us that it is otherwise, we will not
di sturb the order.” (Pitt v. Southern Pacific Co. (1932) 121
Cal . App. 228, 238, enphasis added; see al so Barber v. Quatacker
(1938) 29 Cal. App.2d 728, 731.)

The trial judge may not have been able to read the entire
transcript, but he presided over the entire eight-day trial. He
ruled on the notion | ess than two nonths after entry of
j udgnment. Based upon our review of the record, we cannot

conclude as a matter of law the trial court failed to conduct

2 Article 6, section 13, of the California Constitution
provi des: “No judgnent shall be set aside, or newtrial
granted, in any cause, on the ground of msdirection of the
jury, or of the inproper adm ssion or rejection of evidence, or
for any error as to any matter of pleading, or for any error as
to any matter of procedure, unless, after an exam nation of the
entire cause, including the evidence, the court shall be of the
opinion that the error conplained of has resulted in a

m scarriage of justice.”



“an exam nation of the entire cause” when it determ ned the
notion for newtrial.
L1
Trial Court’s Gving BAJI No. 6.03 to Jury

The trial court granted the notion for newtrial in part
because it concluded it had given BAJI No. 6.03 in error.

Def endant clains the trial court correctly gave No. 6.03 and the
nmotion for new trial should not have been granted on this basis.
We di sagr ee.

Over plaintiffs objection, the court gave to the jury BAJI
No. 6.03. That instruction reads: “Wuere there is nore than
one recogni zed net hod of diagnosis or treatnent, and no one of
themis used exclusively and uniformy by all practitioners of
good standi ng, a physician is not negligent if, in exercising
her best judgnent, she selects one of the approved nethods,
which later turns out to be a wong sel ection, or one not
favored by certain other practitioners.”

Plaintiffs sought to prove defendant’s treatnment fell bel ow
the standard of care by, anong other things, her using the so-
called “T” incision through the stricture and then including the
ends of the stricture in the duodenal stunp’ s suture |ine during
the Billroth Il procedure. In their notion for newtrial,
plaintiffs argued use of the “T” incision in this circunstance
was not a recogni zed or approved nethod of treatnent and the
jury instruction prevented plaintiffs fromreceiving a fair

trial on their negligence claim

10



“The grant of a newtrial is a proper renedy for the giving
of an erroneous jury instruction when the inproper instruction
materially affected the substantial rights of the aggrieved
party. (Code Cv. Proc., 8 657.) .. . \Wen a newtrial was
granted on the basis of an erroneous instruction, the order
‘“will not be disturbed unless the questioned instruction was
absol utely accurate and under no reasonable interpretation could
possi bly have m sled or confused the jury.”” (Caldwell v.

Par anount Unified School Dist., supra, 41 Cal.App.4th at p. 205,
qguoti ng Hand El ectronics, Inc. v. Snowine Joint Unified School
Dist., supra, 21 Cal.App.4th at p. 871, citations omtted.)

The i ssue before us is not whether the “T” incision was, in
a generic sense, an approved nethod of treatnment. At oral
argunent, counsel for defendant clainmed BAJI No. 6.03 was
appropriate because the “T" incision was one of nany recogni zed
arrows in the surgeon’s quiver, and the jury instruction applied
whet her or not the particular treatnent was appropriate for use
in the particular situation.

We disagree with this contention. BAJI No. 6.03 calls for
the use of a “recogni zed” and “approved” nethod of diagnosis or
treatment. A nethod can be found to be “recogni zed” and
“approved” only in relation to the condition of the patient.

VWhat may be an “approved” nmethod in one situation mght not be
under ot her circunstances.

Nor is the issue before us whether defendant’s use of the
“T” incision violated the standard of care she owed. A jury not

instructed with BAJI No. 6.03 still could have found defendant’s

11



use of the technique satisfied the standard of care. However,
if the techni que was not approved or recognized for this

ci rcunstance, BAJI No. 6.03 inappropriately renoved the issue of
standard of care away fromthe jury and denied plaintiffs an
opportunity to prove the standard of care was viol at ed.

Def endant’ s expert witnesses testified they believed
defendant’ s use of the “T” incision satisfied the standard of
care. None of them however, testified her use of the “T"

i nci sion was an approved or recogni zed nethod of treatnent for
cl osing a duodenal stunp in a Billroth Il operation.

Dr. Robert C. Lim Jr., a professor of nedicine at the
University of California, San Francisco, referred to the “T”

i ncision as essentially a sphincteroplasty, where a sphincter,
in this case, the stricture, is cut and opened to nmake the
opening through it wider. He testified the technique “is used
whenever we have a tight band in any part of the intestine,
especially in the small bowel . . . .” Dr. Limstated “this

procedure is not foreign to this area, and gave an
exanple of howit is used to open the sphincter between the
stomach and the duodenum

However, the issue was use of the “T” incision not sinply
to open the stricture, but as a nmethod of closing the duodena
stunp. Although the use of the “T” incision was not foreign to
opening strictures in the snmall intestine, Limtestified in his
nore than 30 years of experience at a major surgical center he

had never before perforned a “T” incision to close a duodena

stunp, nor had he seen a “T” incision used to close a duodenal

12



stunp. In fact, he had never read of using the “T” incision to
cl ose a duodenal stunp in his review of nedical literature.

When asked how he woul d respond if he saw one of his
students cl ose a duodenal stunp using the “T” incision, Lim
responded: “1 wouldn’t be critical of it. | would say that it
is pretty innovative, because | think that is one way to handl e
it, but it is not the usual way of handling it.” (Enphasis
added.) Limnever testified using a “T” incision was an
approved or recogni zed method of treatnent to cl ose a duodenal
st unp.

Dr. John Floyd, a retired surgeon also with nore than 30
years of experience, including the perfornmance of the Billroth
Il procedure, testified the “T” incision was “a standard net hod
of working with the snmall bowel, usually used to increase the
di aneter of the lunmen of the bowel to attribute [attach] to
anot her structure, such as sewing the small bowel to the colon
after a portion of the colon is renoved. There is a reference
to this in that textbook on surgical technique, which is
Shackel ford’ s surgery, and it does show the use of the fish
nmout hi ng of the duodenumto be used to suture it to the stomach
to increase the dianeter of the bowel and increase the dianeter
of the anastonosis, the opening.”

However, on cross-exam nation, Floyd admtted Shackelford’s
reference to the technique was with regard to performng a
Billroth I, where the duodenum end is opened and attached to the
stomach. In this case, Maher received a Billroth I, where the

stonmach was attached to the jejunum | eaving behind the duodenal

13



stunp that needed to be cl osed, not opened and attached to
sonmething else. Floyd admtted defendant’s use of the “T"
incision to close the stunp in a Billroth Il was not depicted in
Shackel ford’s. Floyd also admtted he had never used the “T”
incision to close a duodenal stunp.

Def endant herself testified she had never seen a “T"

i nci sion described in any text as a nmethod for closing a
duodenal stunp. She stated she had never been taught a “T”

i nci sion was a proper nmethod for closing a duodenal stunp. She
al so testified she had never closed a duodenal stunp in this
manner before this occasion.

Based on this evidentiary show ng, we cannot deternmine as a
matter of |aw BAJI No. 6.03 was absolutely correct and coul d not
possi bly have msled the jury. There was no testinony at trial
denonstrating defendant’s use of the “T” incision was a
recogni zed nmethod of treatnment for closing a duodenal stunp.

The instruction could have msled the jurors into believing the
“T” incision was an approved nmethod for closing a duodena
stunp, and they were thus foreclosed fromconsidering the issue
of standard of care. The evidence indicates the instruction
shoul d not have been given, and the jury shoul d have determ ned
whet her use of the “T” incision satisfied the standard of care
free of the prescription inposed by BAJI No. 6.03.

We thus conclude the trial court did not abuse its broad
di scretion in granting the notion for newtrial. Since we nust

affirmthe trial court’s order upon finding one ground in

14



support thereof, we do not address defendant’s other
contenti ons.
DI SPCSI TI ON
The order of the trial court granting plaintiffs’ notion
for newtrial is affirned. Plaintiffs are awarded their costs

on appeal .3 (CERTI FI ED FOR PUBLI CATI ON.)

NI CHOLSON , Acting P.J.

W& concur:

MORRI SON , J.

CALLAHAN , J.

3 Plaintiff Martie Maher died on February 7, 1999, after

j udgnent had been entered. W found no substitution of parties
in the record. Counsel for plaintiffs provided us with an O der
for Probate filed June 17, 1999, appointing plaintiff Shel don
Russel | as special adm nistrator for Maher with the power and
authority to take all actions required to continue the
prosecution of this case. On a show ng of death, the decedent’s
adm nistrator is entitled to be substituted as a party to the
action. (Pepper v. Superior Court (1977) 76 Cal.App.3d 252,
260.) Because Maher’s administrator was already a party to this
action, and because we affirmthe trial court’s order granting a
new trial, neither defendant nor plaintiff Russell have suffered
any prejudice or harmdue to the lack of a formal substitution.
While the failure to substitute earlier is “nerely a procedural
irregularity” (4 Wtkin, Cal. Procedure (4th ed. 1997) Pl eadi ng,
§ 238, p. 299), it nonetheless will require corrective action
before retrial proceeds.
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